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Iowa State goes one toke over the line
in stubbing out trademark use

The early ’70s were ram-
bunctious times. That is
when a folk rock duo,
Brewer and Shipley,
had their one and only

hit song, a folksy little tune named
“One Toke Over the Line.” It is a
song about excess — about going
a little too far.

The song came to mind recent-
ly when I read a case from the 8th
U.S. Circuit Court of Appeals, G er-
lich v. Leath (2017). The named
defendant, Steven Leath, is the
president of Iowa State University.
The named plaintiff, Paul Gerlich,
is president of the ISU chapter of
the National Organization for the
Reform of Marijuana Laws.

Like the song, the case is about
President Leath and ISU going a
little too far — not by smoking too
much marijuana, but rather by
the way they responded to po-
litical pressure, resulting in a vi-
olation of the student organiza-
t i o n’s First Amendment rights.

ISU, like many universities,
grants student organizations per-
mission to use its trademarks if
the use complies with ISU’s trade-
mark guidelines.

Student groups often create
merchandise that contains the
g ro u p’s name together with ISU
insignia to generate awareness of
the group’s cause.

In 2012, Gerlach’s group sought
approval for a T-shirt design. The
front of the shirt had the name
National Organization for the Re-
form of Marijuana Laws together
with a depiction of ISU’s mascot
Cy the Cardinal.

On the back the shirt read
“Freedom is NORML at ISU” and
depicted a small cannabis leaf.
The design was approved by the
director of ISU’s trademark office.
The student organization’s use of
the cannabis leaf did not violate
the university’s trademark policies
because the organization advo-
cates for the reform of marijuana
laws, not the illegal use of mar-
ijuana.

I don’t know if marijuana caus-
es paranoia, but this marijuana-
themed T-shirt certainly did for
the ISU administrators. Shortly
after the shirt appeared on cam-
pus, the Des Moines Register pub-
lished a front page article about

marijuana legalization efforts
around the country, including
comments from a NORML stu-
dent about the fact that the T-
shirt design had received approval
from the ISU trademark office.

This did not sit well with the
politicians in Iowa. The very same
morning the article appeared, the
Iowa House Republican caucus
sent a formal legislative inquiry to
the university asking whether the
ISU trademark office had ap-
proved the use of the university
logos on the shirt.

Much turmoil ensued at the ad-
ministration building that day,
with President Leath writing an
e-mail asking “What were they
t h i n k i n g? ” and noting that “in a
state as conservative as Iowa …
[the T-shirt] was going to be a
p ro b l e m .”

He was right about that.
The next day he heard from the

gove r n o r ’s staff inquiring about
the process used for granting
trademark permissions. ISU re-
sponded that student group’s use
was permitted, but adding that
the procedure was being re-
v i ewe d .

The shirts must have been sell-
ing like a new shipment of Super
Silver Sour Diesel Haze because a
few days after the story appeared
the student group sought permis-
sion for a reorder of the shirts.
This time, however, the ISU trade-
mark office placed the reorder on
hold, something it had not done
for any other student group.

Within weeks, new procedures
were created and restrictions
were imposed on the group that
were not imposed on other stu-
dent groups. The group’s request
for a reorder of the shirts was
denied, as was every one of their
design applications that included
a cannabis leaf.

After a series of rejections, stu-
dent representatives from the
group filed a lawsuit claiming that

the university’s actions violated
their First Amendment rights.

In First Amendment parlance,
when a public institution like a
university allows its property (e.g.,
certain spaces, buildings or trade-
marks) to be used for speech, it
creates a “limited public forum.”

Citing the Supreme Court case
of Rosenberg v. Rector & Visitors of
University of Virginia (1995), which
held that a university’s student or-
ganization activity fund created a
limited public forum, the 8th Cir-
cuit ruled that ISU created a lim-
ited public forum when it made its
trademarks available to student
organizations if they met certain
conditions regarding the manner
of use.

When a university creates a
limited public forum, it may not
discriminate against speech on
the basis of the viewpoints ex-
pressed in that forum. A state
engages in viewpoint discrimina-
tion when the rationale for its reg-
ulation of speech is the ideology
or the opinion of the speaker.

Viewpoint discrimination is on-
ly justified if the government
shows a compelling state interest.

The university did not argue that
its trademark licensing program
was tailored to satisfy a com-
pelling governmental interest.

The group claimed that by re-
pressing their efforts to print
more of the T-shirts that had pre-
viously been approved, the uni-
versity was engaging in viewpoint
d i s c r i m i n at i o n .

The court agreed. It held that
the ISU had engaged in viewpoint
discrimination against the group
by imposing unique scrutiny on
the group after the Des Moines
Register article was published
and the politicians began applying
p re s s u re.

Actions such as placing the stu-
dents’ reorder on hold even
though the design had been pre-
viously approved and requiring
the group to go through different
(higher) channels than other stu-
dent organizations to obtain ap-
proval were obvious examples of
viewpoint discrimination.

The court noted that after hear-
ing from the Republican caucus
and the governor’s office, the uni-
versity administration “immedi -
ately took measures to contain the
political controversy” by revising
its guidelines and imposing unique
scrutiny upon the group’s trade-
mark application process.

President Leath admitted in his
deposition that when the gover-
nor’s staff calls, “Yeah, I’m going
to pay attention, absolutely.” He
also testified that if the newspa-
per article hadn’t been published
“we’d probably never [have]
raised the issue.”

This evidence led the court to
conclude that the “record is re-
plete with statements from de-
fendants regarding their political
m o t i ve s .”

President Leath was in a tough
position. After all, the governor
was his boss and the Republican
caucus probably had a lot of in-
fluence over the university’s bud-
get and activities.

The case shows the problems of
political overreaction. The hyper-
sensitivity to a small depiction of
a cannabis leaf brought far more
attention to the T-shirt than it
otherwise would have received,
and resulted in a violation of the
First Amendment.
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