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Plucky woman, local liquor purveyor
wins trademark battle over giant

It was a backyard party on a
lovely summer night, and a
guy called Uncle Andy
showed up with a bottle of
yellowish liquor called Malört.

“I t’s supposedly distilled with
weeds from the banks of the Edens
E x p re s s way,” said Andy.

Everyone had a shot of the 70
proof liquid and involuntarily made
a face: anguish, shock, befuddle-
ment, disgust, amazement. The
pained expressions, commonly
known in bars as “Malört faces,”
were accompanied by groans,
hoots and expletives. And yet, the
entire group was inexplicably
drawn to have another shot.

Malört is a Chicago phe-
nomenon, sold by the Carl Jeppson
Co. since at least 1935. It is not
distilled with weeds from the
Edens Expressway but from a bit-
ter herb called wormwood
(Artemisia absinthium).

Je p p s o n’s has always been proud
of its Swedish heritage and the
kick-in-the-gut effect the drink has
on those who are bold enough to
taste it. Some of the early adver-
tisements asked “Are you man
enough to drink our two-fisted
l i q u o r? ” The current slogans are
more inclusive, such as the procla-
mation “I drank Malört and lived
to tell about it.”

Carl Jeppson was a Swedish im-
migrant who came to Chicago in
the 1880s. He brought with him an
old country recipe for wormwood
liquor, which is generically known
in Swedish as “besk” or “besk
b ra n nv i n .” It is believed that Jepp-
son sold this besk as medicine or
bootlegged it during Prohibition in
the 1920s. Jeppson named his old
world wormwood liquor Malört,
the Swedish word for wormwood.

In 1945, George Brode, a Chicago
lawyer, bought the company that
produced Malört. Two decades lat-
er, Brode, busy with his law prac-
tice, sold off most of his liquor
business but continued marketing
his favorite product — Malört.

When Brode died in 1999, he be-
queathed the company to his loyal
secretary, Patricia Gabelick. Under
her guidance in the new millen-
nium, Malört has become a fa-
vorite among bartenders, hipsters,
craft cocktail aficionados and
louche denizens of the demimonde.

Sales have grown significantly
since Brode’s day.

Despite its recent fame (or, per-
haps, notoriety), Jeppson’s is still a
tiny company with just a single
product, and though it has sold
Malört for 80 years, it had never
obtained a federal trademark reg-
istration for its brand name.

But in 2013, when some local dis-
tilleries started marketing their
own wormwood liquor using the
designation “M a l ö r t ,” Gabelick re-
alized it was time to fend off the
Malört-wannabees. She filed a fed-
eral trademark application for
Je p p s o n’s longstanding brand
name — Malört.

The application was initially ap-
proved by the U.S. Patent and
Trademark Office. This started the
30-day period for any interested
party to oppose the issuance of a
registration. Having convinced the
local challengers to stand down,
Je p p s o n’s expected no further im-
pediments to registration. But out
of the blue came an opposition
complaint from Sazerac Inc., the
n at i o n’s largest distillery. With
brands such as Buffalo Trace bour-
bon, Fleischmann’s gin, and Skol
vodka, Sazerac was a daunting op-
ponent. The opposition proceeding
before the Trademark Trial and
Appeal Board could have been
captioned Goliath v. Patricia
G abelick.

Sazerac does not even sell a
wormwood liquor, and its motives
for opposing the registration were
unclear, but it probably assumed

that Jeppson’s would quickly sur-
render and give up its efforts to
register the mark.

If that’s what Sazerac expected,
it picked a fight with the wrong
person. Gabelick, like the bitter
liquor she sells, is “rugged and un-
re l e n t i n g,” to use a phrase from an
early Malört label. She was pre-
pared to do whatever was neces-
sary to protect her brand.

Sazerac made two arguments in

attempting to block Jeppson’s reg-
istration. First, it claimed that Mal-
ört was merely a descriptive term
because it is the Swedish word for
wormwood, an ingredient in Mal-
ört. But even a descriptive term
can be registered as a trademark if
it has acquired “d i s t i n c t i ve n e s s ”
through longtime use and a degree
of recognition among the public.

Prior to the opposition, Jepp-
s o n’s had presented to the trade-
mark office copious evidence of
public recognition and many
decades of use. Among the evi-
dence was sworn testimony from a
Malört loyalist named Tony Uzzar-
do of Willowbrook, who has been
drinking Malört for more than 50
ye a rs .

He was introduced to Malört by
his father, who always had a daily
shot of the wormwood ambrosia.
Tony has continued that family tra-
dition. He testified that Malört
means only one thing — Je p p s o n’s
brand of wormwood liquor.

Among the evidence of Malört’s
fame, Jeppson’s submitted a 2013
news photo of Blackhawk right-
winger Marian Hossa pouring Mal-
ört into the Stanley Cup.

S a z e rac ’s other argument was
that the word “m a l ö r t” is a generic
term for wormwood liquor, just as
“t e q u i l a” is a generic term for
liquor distilled from the blue agave
plant.

Generic terms cannot function
as trademarks. A term is generic if
the primary significance of the
term is as the name of the product
itself, rather than the source of the
product. Cola is a generic term;
Coke is a trademark. Jeppson’s ar-
gued that while Malört might ar-
guably be descriptive of an ingre-
dient of the product, it is not the
common name of the product it-
s e l f.

An additional legal issue arose in
the case due to a trademark prin-
ciple known as the “doctrine of for-
eign equivalents.” If a word is com-
monly used as a generic term in a
foreign language, it will also be
considered a generic term in the
United States. As a result, Jepp-
s o n’s had to be sure that the word
“M a l ö r t” was not the generic name
in Swedish for liquor distilled from
wo r mwo o d .

For this task, it tapped a local
resource from Chicago’s Swedish
community. North Park University,
on the Northwest Side, has one of
the country’s leading programs in
Scandinavian studies. Professor
Anne-Marie Andreasson-Hogg, a
native Swedish speaker, is head of
North Park’s Scandinavian Studies
program and a linguistics expert.

Andreasson-Hogg submitted an
extensive analysis demonstrating
that the Swedish generic term for
wormwood liquor is “besk bran-
nv i n ,” and that the word “m a l ö r t”
refers to the wormwood plant or is
an adjective meaning “b i t t e r,” but
does not refer to a liquor distilled
from wormwood. Sazerac’s high-
priced expert, an English professor
from Columbia University who
opined that Malört was generic,
was no match for Andreasson-
Ho gg ’s scholarly analysis.

Gabelick’s tenacity paid off. Her
defense of the brand was too stout.

As Sazerac’s deadline for sub-
mitting evidence approached, it
made a Malört face and withdrew
its opposition proceeding. Pat
Gabelick is now the proud owner
of U.S. Trademark Registration
4,84 3,599.

INSIDE IP LAW

WILLIAM T.
MCGR AT H

William T. McGrath is a member of Davis,
McGrath LLC, where he handles copyright,
trademark and Internet-related litigation
and counseling. He is also associate
director of the Center for Intellectual
Property Law at The John Marshall Law
School. In 2013, he was honored with a
Lisagor Award from the Chicago Headline
Club. He can be contacted at
w m c g ra t h @ d a v i s m c g ra t h .c o m .

Among the evidence of Malört’s fame,
Je p p so n’s submitted a 2013 news photo of
Blackhawk right-winger Marian Hossa
pouring Malört into the Stanley Cup.


