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Conservative labels, libertarians
and historical jurisprudence
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views would later prevail in the
Lochner era when the Supreme
Court struck down state and federal health and safety laws for
unconstitutionally impinging on
the economic liberty of the individual.
And it was the spirit of Field
that was reborn with the rise of
the second wave of conservatism
in the 1980s — the libertarians,
in groups such as the Federalist
Society and the Cato Institute.
This group of conservatives disagreed with Bork that majorities
are entitled to rule simply because they are majorities.
For this group, individual liberty came first and majority rule
a distant second. Roger Pilon of
the Cato Institute criticized majoritarianism as an “inheritance
from the Progressive Era, not
the Founding. At the Founding
they got it right. They started
with the individual.”
Look at sodomy laws. Root
notes that when Georgia’s
sodomy laws were challenged in
1986 in Bowers v. Hardwick, “The
fatal combination of majority rule
and judicial deference spelled
doom for the legal challenge.”
Yet in 2003, the Cato Institute
attacked Texas’ sodomy laws as
illegitimate restraints on individual liberty. Cato then prevailed in
Lawrence v. Texas. The same
themes resulted in the court’s
finding an individual’s right to
bear arms under the Second
Amendment in the Heller case in
2008.
This philosophical conflict
helps explain the RehnquistScalia difference. For Rehnquist,
the democratic majority represented by the government almost
always prevails under the Fourth
Amendment. But for the more
libertarian Scalia, an individual’s
interest in his home and personal
autonomy will prevail when
Scalia sees the government as
overreaching.
The fact that two justices are
called “conservative” does not
necessarily mean they will agree.
The conflict between libertarians
and majoritarians continues.
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